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RECENT IMPORTANT DECISIONS RECENT IMPORTANT DECISIONS 

strued, and the taker in such case, claims "by, through or under" the former 
holder of the title who is paid for it by the taker. At one time the right of 
eminent domain was considered to be a kind of reserved right or estate 
remaining in the sovereign as paramount to the individual title. PUFENDORF, 
I. 8 c. 5 Sec. 3, called it the "exercise of transcendental propriety." As 
though its exercise was the resumption of possession of that which it had 
previously granted to the citizen upon condition that it might be resumed 
to meet the requirements of the public. See Commonwealth v. Alger, 6I 
Mass. go; Todd v. Austin, 34 Conn. 78. This view is not approved by the 
weight of authority and reason at the present time. It is considered to be a 
necessary attribute of sovereignty and estate rather than a reserved right. 
Noll v. Dubuque, B. & M. R. R. Co., 32 Ia. 66; Bloodgood v. M. & H. R. R. 
Co. (N. Y.), I8 Wend. 9, 57; LEWIS EM. DoM. ? 3; RANDOLPH, ? 3. The ques- 
tion as to whether it is an original or derivative title does not seem to be 
definitely settled. It is not often directly alluded to in this phase. In 15 
Cyc. IO20 it is said that "the title acquired by condemnation proceedings is 
not one of privity but of a character that is sometimes denominated as a new 
title." Citing Emery v. Boston Term. Co., 178 Mass. 172, 86 Am. St. Rep. 
473; see also Goodyear Shoe Co. v. Machy Co., I76 Mass. II5; Dingley v. 
Boston, Ioo Mass. 554, 559; cited by this court. Contrary inferences would 
be drawn from such expressions as: "Condemnation can pass no greater 
title or right than the parties have against whom proceedings are had." 
And "condemnation proceedings are no more than a compulsory sale of all 
the owner's interest." The Charleston & Western Car. R. R. Co. v. Hughes, 
Io5 Ga. I; Anderson v. Rochester, Lockport and Niagara Falls R. R. Co., 9 
How. Pr. (N. Y.) 553. There seem to be no cases that are directly in point. 

CRIMINAL LAW-EXCLUSION OF PUBLIC FROM TRIAL.-The defendant was 
tried and convicted of rape. In the course of the trial the prosecutrix was 

required to minutely describe the details of the offense. The presence of the 
crowd in the court room, however, so embarrassed the prosecutrix that the 

prosecution could not elicit a statement full enough to put the proper evidence 
before the jury. The court thereupon, against the objection of the defend- 
ant, ordered all persons excluded from the court room while the prosecutrix 
gave her testimony. Held, that such exclusion for a temporary purpose only 
was not a denial of the right of a public trial to the defendant. State v. Cal- 
lahan (I907), - Minn. -, IIo N. W. Rep. 342. 

Upon this point it was recently held in Ohio that exclusion of the public 
from the court room on account of the character of the testimony was a 
denial of a public trial. In that instance, however, the exclusion was for 
the entire trial, and such a case is distinguished in the principal case. How- 
ever, as pointed out in a dissenting opinion, it is difficult to see where the line 
is to be drawn if exclusions of the kind in the principal case are allowed. 
If the public can be excluded while one witness testifies why not while others 
or all others testify? For a further discussion of this principle and citation 
of cases see 5 MICHIGAN LAW REv. 471. 

strued, and the taker in such case, claims "by, through or under" the former 
holder of the title who is paid for it by the taker. At one time the right of 
eminent domain was considered to be a kind of reserved right or estate 
remaining in the sovereign as paramount to the individual title. PUFENDORF, 
I. 8 c. 5 Sec. 3, called it the "exercise of transcendental propriety." As 
though its exercise was the resumption of possession of that which it had 
previously granted to the citizen upon condition that it might be resumed 
to meet the requirements of the public. See Commonwealth v. Alger, 6I 
Mass. go; Todd v. Austin, 34 Conn. 78. This view is not approved by the 
weight of authority and reason at the present time. It is considered to be a 
necessary attribute of sovereignty and estate rather than a reserved right. 
Noll v. Dubuque, B. & M. R. R. Co., 32 Ia. 66; Bloodgood v. M. & H. R. R. 
Co. (N. Y.), I8 Wend. 9, 57; LEWIS EM. DoM. ? 3; RANDOLPH, ? 3. The ques- 
tion as to whether it is an original or derivative title does not seem to be 
definitely settled. It is not often directly alluded to in this phase. In 15 
Cyc. IO20 it is said that "the title acquired by condemnation proceedings is 
not one of privity but of a character that is sometimes denominated as a new 
title." Citing Emery v. Boston Term. Co., 178 Mass. 172, 86 Am. St. Rep. 
473; see also Goodyear Shoe Co. v. Machy Co., I76 Mass. II5; Dingley v. 
Boston, Ioo Mass. 554, 559; cited by this court. Contrary inferences would 
be drawn from such expressions as: "Condemnation can pass no greater 
title or right than the parties have against whom proceedings are had." 
And "condemnation proceedings are no more than a compulsory sale of all 
the owner's interest." The Charleston & Western Car. R. R. Co. v. Hughes, 
Io5 Ga. I; Anderson v. Rochester, Lockport and Niagara Falls R. R. Co., 9 
How. Pr. (N. Y.) 553. There seem to be no cases that are directly in point. 

CRIMINAL LAW-EXCLUSION OF PUBLIC FROM TRIAL.-The defendant was 
tried and convicted of rape. In the course of the trial the prosecutrix was 

required to minutely describe the details of the offense. The presence of the 
crowd in the court room, however, so embarrassed the prosecutrix that the 

prosecution could not elicit a statement full enough to put the proper evidence 
before the jury. The court thereupon, against the objection of the defend- 
ant, ordered all persons excluded from the court room while the prosecutrix 
gave her testimony. Held, that such exclusion for a temporary purpose only 
was not a denial of the right of a public trial to the defendant. State v. Cal- 
lahan (I907), - Minn. -, IIo N. W. Rep. 342. 

Upon this point it was recently held in Ohio that exclusion of the public 
from the court room on account of the character of the testimony was a 
denial of a public trial. In that instance, however, the exclusion was for 
the entire trial, and such a case is distinguished in the principal case. How- 
ever, as pointed out in a dissenting opinion, it is difficult to see where the line 
is to be drawn if exclusions of the kind in the principal case are allowed. 
If the public can be excluded while one witness testifies why not while others 
or all others testify? For a further discussion of this principle and citation 
of cases see 5 MICHIGAN LAW REv. 471. 

583 583 


	Article Contents
	p. 583

	Issue Table of Contents
	Michigan Law Review, Vol. 5, No. 7, May, 1907
	Professor Kales and Common Law Remainders [pp.  497 - 508]
	Commercial Aspect of Uniform State Laws [pp.  509 - 519]
	The Scottish Jury [pp.  520 - 544]
	Humanistic, and Particularly Classical, Studies, as a Preparation for the Law [pp.  545 - 550]
	Note and Comment
	The James McMillan Memorial Association [p.  551]
	Liability of Hospitals for the Negligence of Their Physicians and Nurses [pp.  552 - 559]
	Intent in Embezzlement by Corporate Official [pp.  559 - 562]
	The Validity of the Initiative and Referendum [pp.  562 - 566]
	Scope of Review, on Appeal from Decision of State Board of Health, Revoking Certificate to Practice Medicine [pp.  566 - 570]
	What Are the Rights of a Person under a Promise to Do That Which He Was Already under Obligation to Do? [pp.  570 - 571]

	Recent Important Decisions
	Bankruptcy: Assigned Claim for Wages: Preference [p.  572]
	Bankruptcy: Time of Filing Claims [pp.  572 - 573]
	Banks and Banking: Liability of Stockholders: Unregistered Transfer [pp.  573 - 574]
	Banks and Banking: What Is a Bank? [pp.  574 - 575]
	Bills and Notes: Indorsement before Issue: Liabilities [p.  575]
	Bills and Notes: Usury: Evidence: Burden of Proof [pp.  575 - 576]
	Carriers: Freight Elevators as Carriers of Passengers [pp.  576 - 577]
	Carriers of Passengers: Servants: Communication of Disease [pp.  577 - 578]
	Constitutional Law: Delegation of Power [pp.  578 - 579]
	Constitutional Law: Police Power to Restrict Hours of Labor [pp.  579 - 581]
	Contracts: Mutuality [p.  581]
	Courts: Criminal Law: Instructions to Jury [pp.  581 - 582]
	Covenants: Warranty: Claims "By, through or under" Grantor: Eminent Domain [pp.  582 - 583]
	Criminal Law: Exclusion of Public from Trial [p.  583]
	Criminal Law: Trial: Conduct of Jury: Comments on Defendant's Failure to Testify [p.  584]
	Divorce: Custody of Minor Children: Duty to Support: Father's Misconduct [pp.  584 - 585]
	Ejectment: When Maintainable: Easements [pp.  585 - 586]
	Estate by Entirety: Effect of Murder of Wife by Husband [pp.  586 - 587]
	Evidence: Wife as Witness against Husband [pp.  587 - 588]
	Executions: Wrongful Levy [p.  588]
	Guardian and Ward: Investment of Ward's Money Grounds for Removal [pp.  588 - 589]
	Highways: Lateral Support [pp.  589 - 590]
	Information: Election between Counts [pp.  590 - 591]
	Injunction: Ejectment: Jurisdiction [pp.  591 - 592]
	Injunction: Jurisdiction: Restraint of Officer De Facto [pp.  592 - 593]
	Insurance: Effect of Suicide upon Recovery under the Contract [pp.  593 - 594]
	National Banks: Liability of Directors: Ill-Health and Absence [pp.  594 - 595]
	Principal and Surety: Condition Precedent to Liability on Bond [pp.  595 - 596]
	Public Officers: Assignment of Unearned Fees: Void as against Public Policy [p.  596]
	Statute of Frauds: Contract by Agent without Authority in Writing: Effect [p.  597]
	Trading Stamps: Not "Gift Enterprises" [pp.  597 - 598]
	Vendor and Purchaser: Remedies of Purchaser: Lien [p.  598]
	Wills: Income from Bank Stock: Undivided Profits [pp.  598 - 599]
	Witnesses: Proof of Signature of Deceased by Surviving Party in Interest [pp.  599 - 600]

	Recent Legal Literature
	untitled [p.  601]
	untitled [pp.  602 - 603]
	untitled [pp.  603 - 604]




